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(iii) L’s purchase of all the stock of Ll
causes an ownership change of LL1 on Decem-
ber 31, Year 6, under section 382 and §1.382—
2T. Accordingly, a section 382 limitation
based on the value of the L1 stock imme-
diately before the ownership change limits
the amount of consolidated taxable income
of the P group for any post-change year that
may be offset by L1’s loss from Year 3.

(iv) L1’s ownership change upon becoming
a member of the P group is an ownership
change described in §1.1502-96(a). Thus, start-
ing on January 1, Year 7, the P group no
longer separately tracks owner shifts of the
stock of L1 with respect to L1’s loss from
Year 3, and the P group is a loss group be-
cause L1’s Year 3 loss is treated as a loss de-
scribed in §1.1502-91(c).

Example 3. Ownership changes of mew 1oss
members. (i) The facts are the same as in Ex-
ample 2, and, on July 30, Year 7, C purchases
all the stock of P for cash.

(ii) L is a new loss member on July 30,
Year 7, because its Year 1 and Year 2 losses
arose in SRLYs with respect to the P group
and it is not a member of a loss subgroup
under §1.1502-91(d)(1). The testing period for
L commences on August 1, Year 4. C’s pur-
chase of all the P stock causes an ownership
change of L on July 30, Year 7, under section
382 and §1.382-2T with respect to its Year 1
and Year 2 losses. Accordingly, a section 382
limitation based on the value of the L stock
immediately before the ownership change
limits the amount of consolidated taxable
income of the P group for any post-change
year that may be offset by L’s Year 1 and
Year 2 losses. See §1.1502-21(c) for rules relat-
ing to an additional limitation.

(iii) The P group is a loss group on July 30,
Year 7, because it is entitled to use L1l’s loss
from Year 3, and such loss is no longer treat-
ed as a loss of a new loss member starting
the day after Ll’s ownership change on De-
cember 31, Year 6. See §§1.1502-96(a) and
1.1502-91(c)(2). C’s purchase of all the P stock
causes an ownership change of P, and there-
fore the P loss group, on July 30, Year 7, with
respect to L1’s Year 3 loss. Accordingly, a
consolidated section 382 limitation based on
the value of the P stock immediately before
the ownership change limits the amount of
consolidated taxable income of the P group
for any post-change year that may be offset
by L1’s Year 3 loss.

(c) Built-in gains and losses. As the
context may require, the principles of
§§1.1502-91(g) and (h) and 1.1502-93(c)
(relating to built-in gains and losses)
apply to a new loss member on a sepa-
rate entity basis. See §1.1502-91(g)(4).
See §1.1502-13 (including Example 10 of
§1.1502-13(c)(7)) for rules relating to the
treatment of intercompany trans-
actions.

§1.1502-95

(d) Information statements. The com-
mon parent of a consolidated group
that has a new loss member subject to
paragraph (b)(1) of this section during a
consolidated return year must file the
information statement required by
§1.382-11(a) because of any owner shift,
equity structure shift, or other trans-
action described in §1.382-2T(a)(2)(i).
Instead of filing a separate statement
for each new loss member, the common
parent may file a single statement de-
scribed in §1.382-11(a) with respect to
the stock ownership of the common
parent (which is treated as a loss cor-
poration). In addition to the informa-
tion concerning stock ownership of the
common parent, the single statement
must identify each new loss member
and state which new loss members, if
any, have had ownership changes dur-
ing the consolidated return year. The
new loss member is, however, required
to maintain the records necessary to
determine if it has an ownership
change. This paragraph (d) applies with
respect to the attributes of a new loss
member until an event occurs which
ends separate tracking under §1.1502—
96(a). After that time, the information
statement described in §1.1502-92(e)(1)
must be filed with respect to these at-
tributes.

[T.D. 8824, 64 FR 36155, July 2, 1999, as amend-
ed by T.D. 9264, 71 FR 30608, May 30, 2006;
T.D. 9329, 72 FR 32807, June 14, 2007]

§1.1502-95 Rules on ceasing to be a
member of a consolidated group (or
loss subgroup).

(a) In general—(1) Consolidated group.
This section provides rules for applying
section 382 on or after the day that a
member ceases to be a member of a
consolidated group (or loss subgroup).
The rules concern how to determine
whether an ownership change occurs
with respect to losses of the member,
and how a consolidated section 382 lim-
itation (or subgroup section 382 limita-
tion) and a loss group’s (or loss sub-
group’s) net unrealized built-in gain or
loss is apportioned to the member. As
the context requires, a reference in this
section to a loss group, a member, or a
corporation also includes a reference to
a loss subgroup, and a reference to a
consolidated section 382 limitation also

621



§1.1502-95

includes a reference to a subgroup sec-
tion 382 limitation.

(2) Election by common parent. Only
the common parent (not the loss sub-
group parent) may make the election
under paragraph (c) of this section to
apportion a consolidated section 382
limitation (or subgroup section 382 lim-
itation) or a loss group’s (or loss sub-
group’s) net unrealized built-in gain.

(3) Coordination with §§1.1502-91
through 1.1502-93. For rules regarding
the determination of whether there is
an ownership change of a loss subgroup
and the computation of a subgroup sec-
tion 382 limitation following such an
ownership change, see §§1.1502-91
through 1.1502-93.

(b) Separate application of section 382
when a member leaves a consolidated
group—(1) In general. Except as pro-
vided in §§1.1502-91 through 1.1502-93
(relating to rules applicable to loss
groups and loss subgroups), section 382
and the regulations thereunder apply
to a corporation on a separate entity
basis after it ceases to be a member of
a consolidated group (or loss subgroup).
Solely for purposes of determining
whether a corporation has an owner-
ship change—

(i) Any portion of a consolidated net
operating loss that is apportioned to
the corporation under §1.1502-21(b) is
treated as a net operating loss of the
corporation beginning on the first day
of the taxable year in which the loss
arose;

(ii) The testing period may include
the period during which (or before
which) the corporation was a member
of the group (or loss subgroup); and

(iii) Except to the extent provided in
§1.1502-96(d) (relating to reattributed
losses), the day it ceases to be a mem-
ber of a consolidated group is treated
as a testing date of the corporation
within the meaning of §1.382-2(a)(4).

(2) Effect of a prior ownership change
of the group. If a loss group has had an
ownership change under §1.1502-92 be-
fore a corporation ceases to be a mem-
ber of a consolidated group (the former
member)—

(i) Any pre-change consolidated at-
tribute that is subject to a consoli-
dated section 382 limitation continues
to be treated as a pre-change loss with
respect to the former member after it

26 CFR Ch. | (4-1-11 Edition)

is apportioned to the former member
and, if any net unrealized built-in loss
is allocated to the former member
under paragraph (e) of this section, any
recognized built-in loss of the former
member is a pre-change loss of the
member;

(ii) The section 382 limitation with
respect to such pre-change attribute is
zero unless the common parent, under
paragraph (c) of this section, appor-
tions to the former member all or part
of the consolidated section 382 limita-
tion applicable to such attribute. The
limitation applicable to a pre-change
attribute other than a recognized built-
in loss may be increased to the extent
that the common parent has appor-
tioned all or part of the loss group’s
net unrealized built-in gain to the
former member, and the former mem-
ber recognizes built-in gain during the
recognition period;

(iii) The testing period for deter-
mining a subsequent ownership change
with respect to such pre-change at-
tribute (or such net unrealized built-in
loss, if any) begins no earlier than the
first day following the loss group’s
most recent change date; and

(iv) As generally provided under sec-
tion 382, an ownership change of the
former member that occurs on or after
the day it ceases to be a member of a
loss group may result in an additional,
lesser limitation amount with respect
to such losses.

(3) Application in the case of a loss sub-
group. If two or more former members
are included in the same loss subgroup
immediately after they cease to be
members of a consolidated group, the
principles of paragraphs (b), (¢) and (e)
of this section apply to the loss sub-
group. Therefore, for example, an ap-
portionment by the common parent
under paragraph (c) of this section is
made to the loss subgroup rather than
separately to its members. If the com-
mon parent of the consolidated group
apportions all or part of a limitation
(or net unrealized built-in gain) sepa-
rately to one or more former members
that are included in a loss subgroup be-
cause the common parent of the ac-
quiring group makes an election under
§1.1502-91(d)(4) with respect to those
members, the aggregate of those sepa-
rate amounts is treated as the amount
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apportioned to the loss subgroup. Such
separate apportionment may occur, for
example, because the election under
§1.1502-91(d)(4) has not been filed at the
time that the election of apportion-
ment is made under paragraph (f) of
this section.

(4) Examples. The following examples
illustrate the principles of this para-
graph (b):

Example 1. Treatment of departing member as
a separate corporation throughout the testing

§1.1502-95

period. (i) A owns all the L stock. L, owns all
the stock of L1 and L2. The L group has a
consolidated net operating loss arising in
Year 1 that is carried over to Year 3. On Jan-
uary 12, Year 2, A sells 30 percent of the L
stock to B. On February 7, Year 3, Li sells 40
percent of the L2 stock to C, and L2 ceases to
be a member of the group. A portion of the
Year 1 consolidated net operating loss is ap-
portioned to L2 under §1.1502-21(b) and is
carried to L2’s first separate return year,
which ends December 31, Year 3. The fol-
lowing is a graphic illustration of these
facts:
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(ii) Under paragraph (b)(1) of this section, paragraph (b)(1)(ii) of this section, the test-
L2 is a loss corporation on February 7, Year ing period for L2 with respect to this testing
3. Under paragraph (b)(1)(iii) of this section, date commences on January 1, Year 1, the
February 7, Year 3, is a testing date. Under first day of the taxable year in which the
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portion of the consolidated net operating
loss apportioned to L2 arose. Therefore, in
determining whether L2 has an ownership
change on February 7, Year 3, B’s purchase of
30 percent of the L stock and C’s purchase of
40 percent of the L2 stock are each owner
shifts. L2 has an ownership change under
section 382(g) and §1.382-2T because B and C
have increased their ownership interests in
L2 by 18 and 40 percentage points, respec-
tively, during the testing period.

Example 2. Effect of prior ownership change
of loss group. (i) L owns all the L1 stock and
L1 owns all the L2 stock. The L loss group
had an ownership change under §1.1502-92 in
Year 2 with respect to a consolidated net op-
erating loss arising in Year 1 and carried
over to Year 2 and Year 3. The consolidated
section 382 limitation computed solely on
the basis of the value of the stock of L is
$100. On December 31, Year 2, L1 sells 25 per-
cent of the stock of L2 to B. L2 is appor-
tioned a portion of the Year 1 consolidated
net operating loss which it carries over to its
first separate return year ending after De-
cember 31, Year 2. L2’s separate section 382
limitation with respect to this loss is zero
unless L elects to apportion all or a part of
the consolidated section 382 limitation to L2.
(See paragraph (c) of this section for rules
regarding the apportionment of a consoli-
dated section 382 limitation.) L. apportions
$50 of the consolidated section 382 limitation
to L2, and the remaining $50 of the consoli-
dated section 382 limitation stays with the
loss group composed of L and L1.

(ii) On December 31, Year 3, Ll sells its re-
maining 75 percent stock interest in L2 to C,
resulting in an ownership change of L2. L.2’s
section 382 limitation computed on the
change date with respect to the value of its
stock is $30. Accordingly, L2’s section 382
limitation for post-change years ending after
December 31, Year 3, with respect to its pre-
change losses, including the consolidated net
operating losses apportioned to it from the L
group, is $30, adjusted for a short taxable
year, carryforward of unused limitation, or
any other adjustment required under section
382.

(c) Apportionment of a consolidated sec-
tion 382 limitation—(1) In general. The
common parent may elect to apportion
all or any part of a consolidated sec-
tion 382 limitation to a former member
(or loss subgroup). The common parent
also may elect to apportion all or any
part of the loss group’s net unrealized
built-in gain to a former member (or
loss subgroup).

(2) Amount which may be apportioned—
(i) Consolidated section 382 Ilimitation.
The common parent may apportion all
or part of each element of the consoli-

§1.1502-95

dated section 382 limitation deter-
mined under §1.1502-93. For this pur-
pose, the consolidated section 382 limi-
tation consists of two elements—

(A) The value element, which is the
element of the limitation determined
under section 382(b)(1) (relating to
value multiplied by the long-term tax-
exempt rate) without regard to such
adjustments as those described in sec-
tion 382(b)(2) (relating to the
carryforward of unused section 382 lim-
itation), section 382(b)(3)(B)(relating to
the section 382 limitation for the post-
change year that includes the change
date), section 382(h)(relating to built-in
gains and section 338 gains), and sec-
tion 382(m)(2)(relating to short taxable
years); and

(B) The adjustment element, which is
so much (if any) of the limitation for
the taxable year during which the
former member ceases to be a member
of the consolidated group that is at-
tributable to a carryover of unused
limitation under section 382(b)(2) or to
recognized built-in gains under 382(h).

(i1) Net unrealiced built-in gain. The
aggregate amount of the loss group’s
net unrealized built-in gain that may
be apportioned to one or more former
members that cease to be members
during the same consolidated return
year cannot exceed the loss group’s ex-
cess, immediately after the close of
that year, of net unrealized built-in
gain over recognized built-in gain, de-
termined under section 382(h)(1)(A)(ii)
(relating to a limitation on recognized
built-in gain). For this purpose, net un-
realized built-in gain apportioned to
former members in prior consolidated
return years is treated as recognized
built-in gain in those years.

(3) Effect of apportionment on the
consolidated group—(i) Consolidated
section 382 limitation. The value ele-
ment of the consolidated section 382
limitation for any post-change year
ending after the day that a former
member (or loss subgroup) ceases to be
a member(s) is reduced to the extent
that it is apportioned under this para-
graph (c). The consolidated section 382
limitation for the post-change year in
which the former member (or loss sub-
group) ceases to be a member(s) is also
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reduced to the extent that the adjust-
ment element for that year is appor-
tioned under this paragraph (c).

(i1) Net unrealiced built-in gain. The
amount of the loss group’s net unreal-
ized built-in gain that is apportioned to
the former member (or loss subgroup)
is treated as recognized built-in gain
for a prior taxable year ending in the
recognition period for purposes of ap-
plying the Ilimitation of section
382(h)(1)(A)(ii) to the loss group’s rec-
ognition period taxable years begin-
ning after the consolidated return year
in which the former member (or loss
subgroup) ceases to be a member.

(4) Effect on corporations to which an
apportionment is made—(i) Consolidated
section 382 limitation. The amount of the
value element that is apportioned to a
former member (or loss subgroup) is
treated as the amount determined
under section 382(b)(1) for purposes of
determining the amount of that cor-
poration’s (or loss subgroup’s) section
382 limitation for any taxable year end-
ing after the former member (or loss
subgroup) ceases to be a member(s).
Appropriate adjustments must be made
to the limitation based on the value
element so apportioned for a short tax-
able year, carryforward of unused limi-
tation, or any other adjustment re-
quired under section 382. The adjust-
ment element apportioned to a former
member (or loss subgroup) is treated as
an adjustment under section 382(b)(2)
or section 382(h), as appropriate, for
the first taxable year after the member
(or members) ceases to be a member (or
members).

(ii) Net unrealized built-in gain. For
purposes of determining the amount by
which the former member’s (or loss
subgroup’s) section 382 limitation for
any taxable year beginning after the
former member (or loss subgroup)
ceases to be a member(s) is increased
by its recognized built-in gain—

(A) The amount of net unrealized
built-in gain apportioned to a former
member (or loss subgroup) is treated as
if it were an amount of net unrealized
built-in gain determined under section
382(h)(1)(A)({)(without regard to the
threshold of section 382(h)(3)(B)) with
respect to such member or loss sub-
group, and that amount is not reduced
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under section 382(h)(1)(A)(ii) by the loss
group’s recognized built-in gain;

(B) The former member’s (or loss sub-
group’s) b year recognition period be-
gins on the loss group’s change date;

©) In applying section
382(h)(1)(A)(ii), the former member (or
loss subgroup) takes into account only
its prior taxable years that begin after
it ceases to be a member of the loss
group; and

(D) The former member’s (or loss sub-
group’s) recognized built-in gain on the
disposition of an asset is determined
under section 382(h)(2)(A), treating ref-
erences to the change date in that sec-
tion as references to the loss group’s
change date.

(5) Deemed apportionment when 10Ss
group terminates. If a loss group termi-
nates, to the extent the consolidated
section 382 limitation or net unrealized
built-in gain is not apportioned under
paragraph (c)(1) of this section, the
consolidated section 382 limitation or
net unrealized built-in gain is deemed
to be apportioned to the loss subgroup
that includes the common parent, or, if
there is no loss subgroup that includes
the common parent immediately after
the loss group terminates, to the com-
mon parent. A loss group terminates
on the first day of the first taxable
year that is a separate return year
with respect to each member of the
former loss group.

(6) Appropriate adjustments when
former member leaves during the year.
Appropriate adjustments are made to
the consolidated section 382 limitation
for the consolidated return year during
which the former member (or loss sub-
group) ceases to be a member(s) to re-
flect the inclusion of the former mem-
ber in the loss group for a portion of
that year.

(7) Examples. The following examples
illustrate the principles of this para-
graph (c):

Example 1. Consequence of apportionment. (i)
L owns all the L1 stock and L1 owns all the
L2 stock. The L group has a $200 consoli-
dated net operating loss arising in Year 1
that is carried over to Year 2. At the close of
December 31, Year 1, the group has an owner-
ship change under §1.1502-92. The ownership
change results in a consolidated section 382
limitation of $10 based on the value of the
stock of the group. On August 29, Year 2, L1
sells 30 percent of the stock of L2 to A. L2 is
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apportioned $90 of the group’s $200 consoli-
dated net operating loss under §1.1502-21(b).
L, the common parent, elects to apportion $6

L

-y
-

§1.1502-95

of the consolidated section 382 limitation to
L2. The following is a graphic illustration of
these facts:

Ll

O

L2

(ii) For its separate return years ending
after December 31, Year 2, L2’s section 382
limitation with respect to the $90 of the
group’s net operating loss apportioned to it
is $6, adjusted, as appropriate, for any short
taxable year, unused section 382 limitation,
or other adjustment. For its consolidated re-
turn year ending December 31, Year 2 the L
group’s consolidated section 382 limitation
with respect to the remaining $110 of pre-
change consolidated attribute is $4 ($10
minus the $6 value element apportioned to
L2), adjusted, as appropriate, for any short
taxable year, unused section 382 limitation,
or other adjustment.

(iii) For the L group’s consolidated return
yvear ending December 31, Year 2, the value
element of its consolidated section 382 limi-
tation is increased by $4 (rounded to the
nearest dollar), to account for the period
during which L2 was a member of the L
group ($6, the consolidated section 382 limi-
tation apportioned to L2, times 241/365, the
ratio of the number of days during Year 2
that L2 is a member of the group to the num-
ber of days in the group’s consolidated re-
turn year). See paragraph (c)(6) of this sec-

—

stock

308 of
L2

tion. Therefore, the value element of the
consolidated section 382 limitation for Year 2
of the L group is $8 (rounded to the nearest
dollar).

(iv) The section 382 limitation for L2’s
short taxable year ending December 31, Year
2, is $2 (rounded to the nearest dollar), which
is the amount that bears the same relation-
ship to $6, the value element of the consoli-
dated section 382 limitation apportioned to
L2, as the number of days during that short
taxable year, 124 days, bears to 365. See
§1.382-5(c).

Example 2. Consequence of no apportionment.
The facts are the same as in Example 1, ex-
cept that L does not elect to apportion any
portion of the consolidated section 382 limi-
tation to L2. For its separate return years
ending after August 29, Year 2, L2’s section
382 limitation with respect to the $90 of the
group’s pre-change consolidated attribute
apportioned to L2 is zero under paragraph
(b)(2)(ii) of this section. Thus, the $90 con-
solidated net operating loss apportioned to
L2 cannot offset L.2’s taxable income in any
of its separate return years ending after Au-
gust 29, Year 2. For its consolidated return
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yvears ending after August 29, Year 2, the L
group’s consolidated section 382 limitation
with respect to the remaining $110 of pre-
change consolidated attribute is $10, ad-
justed, as appropriate, for any short taxable
year, unused section 382 limitation, or other
adjustment.

Example 3. Apportionment of adjustment ele-
ment. The facts are the same as in Example 1,
except that L2 ceases to be a member of the
L group on August 29, Year 3, and the L
group has a $4 carryforward of an unused
consolidated section 382 limitation (under
section 382(b)(2)) to the Year 3 consolidated
return year. The carryover of unused limita-
tion increases the consolidated section 382
limitation for the Year 3 consolidated return
year from $10 to $14. L may elect to appor-
tion all or any portion of the $10 value ele-
ment and all or any portion of the $4 adjust-
ment element to L2.

(d) Rules pertaining to ceasing to be a
member of a loss subgroup—(1) In general.
A corporation ceases to be a member of
a loss subgroup on the earlier of—

(i) The first day of the first taxable
year for which it files a separate re-
turn; or

(ii) The first day that it ceases to
bear a relationship described in section
1504(a)(1) to the loss subgroup parent
(treating for this purpose the loss sub-
group parent as the common parent de-
scribed in section 1504(a)(1)(A)).

(2) Exceptions. Paragraph (d)(1)(ii) of
this section does not apply to a mem-
ber of a loss subgroup while that mem-
ber remains a member of the current
group—
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(i) If an election under §1.1502-
91(d)(4)(relating to treating the sub-
group parent requirement as satisfied)
applies to the members of the loss sub-
group;

(ii) Starting on the day after the
change date (but not earlier than the
date the loss subgroup becomes a mem-
ber of the group), if there is an owner-
ship change of the loss subgroup within
six months before, on, or after becom-
ing members of the group; or

(iii) Starting the day after the period
of 5 consecutive years following the
day that the loss subgroup become
members of the group during which the
loss subgroup has not had an ownership
change.

(3) Eramples. The principles of this
paragraph (d) are illustrated by the fol-
lowing examples:

Example 1. Basic case. (i) P owns all the L
stock, L owns all the L1 stock and L1 owns
all the L2 stock. The P group has a consoli-
dated net operating loss arising in Year 1
that is carried over to Year 2. On December
11, Year 2, P sells all the stock of L. to cor-
poration M. Each of L, L1, and L2 is appor-
tioned a portion of the Year 1 consolidated
net operating loss, and thereafter each joins
with M in filing consolidated returns. Under
§1.1502-92, the L loss subgroup has an owner-
ship change on December 11, Year 2. The L
loss subgroup has a subgroup section 382 lim-
itation of $100. The following is a graphic il-
lustration of these facts:
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(ii) On May 22, Year 3, L1 sells 40 percent
of the L2 stock to A. L2 carries over a por-
tion of the P group’s net operating loss from
Year 1 to its separate return year ending De-
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cember 31, Year 3. Under paragraph (d)(1) of
this section, L2 ceases to be a member of the
L loss subgroup on May 22, Year 3, which is
both (1) the first day of the first taxable year
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for which it files a separate return and (2)
the day it ceases to bear a relationship de-
scribed in section 1504(a)(1) to the loss sub-
group parent, L. The net operating loss of L2
that is carried over from the P group is
treated as a pre-change loss of L2 for its sep-
arate return years ending after May 22, Year
3. Under paragraphs (a)(2) and (b)(2) of this
section, the separate section 382 limitation
with respect to this loss is zero unless M
elects to apportion all or a part of the sub-
group section 382 limitation of the L loss
subgroup to L2.

Example 2. Formation of a new loss subgroup.
The facts are the same as in Example 1, ex-
cept that A purchases 40 percent of the L1l
stock from L rather than purchasing L2
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stock from L1. L1 and L2 file a consolidated
return for their first taxable year ending
after May 22, Year 3, and each of L.l and L2
carries over a part of the net operating loss
of the P group that arose in Year 1. Under
paragraph (d)(1) of this section, L1 and L2
cease to be members of the L loss subgroup
on May 22, Year 3. The net operating losses
carried over from the P group are treated as
pre-change subgroup attributes of the loss
subgroup composed of L.l and L2. The sub-
group section 382 limitation with respect to
those losses is zero unless M elects to appor-
tion all or part of the subgroup section 382
limitation of the L loss subgroup to the L1
loss subgroup. The following is a graphic il-
lustration of these facts:
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Example 3. Ownership change upon becoming loss arising in Year 1 that is carried over to
members of the group. (i) A owns all the stock Year 3 and Year 4. Corporation M acquires
of P, and P owns all the stock of L1 and La2. all the stock of P on November 11, Year 3,
The P group has a consolidated net operating and P, L1, and L2 thereafter file consolidated
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returns with M. M’s acquisition results in an
ownership change of the P loss subgroup
under §1.1502-92(b)(1)(ii).

(ii) P distributes the L2 stock to M on Oc-
tober 7, Year 4, and L2 ceases to bear the re-
lationship described in section 1504(a)(1) to
P, the P loss subgroup parent. However,
under paragraph (d)(2) of this section, L2
does not cease to be a member of the P loss
subgroup because the P loss subgroup had an
ownership change upon becoming members
of the M group and L2 remains in the M
group.

Example 4. Ceasing to bear a section 1504
(a)(1) to the loss subgroup parent. (i) A owns
all the stock of P, and P owns all the stock
of L1 and L2. The P group has a consolidated
net operating loss arising in Year 1 that is
carried over to Year 7. At the close of Year
2, X acquires all of the stock of P, causing an
ownership change of the loss subgroup com-
posed of P, L1 and L2 under §1.1502—
92(b)(1)(ii). In Year 4, M, which is owned by
the same person that owns X, acquires all of
the stock of P, and the M acquisition does
not cause a second ownership change of the
P loss subgroup.

(ii) P distributes the L2 stock to M on Feb-
ruary 3, Year 6 (less than 5 years after the P
loss subgroup became members of the M
group) and L2 ceases to bear the relationship
described in section 1504(a)(1) to P, the loss
subgroup parent. Thus, the section 382 limi-
tation from the Year 2 ownership change
that applies with respect to the pre-change
attributes attributable to L2 is zero except
to the extent M elects to apportion all or
part of the P loss subgroup section 382 limi-
tation to L2.

Example 5. Relationship through a successor.
The facts are the same as in Example 3, ex-
cept that M’s acquisition of the P stock does
not result in an ownership change of the P
loss subgroup, and, instead of P’s distrib-
uting the stock of L2, 1.2 merges into Ll on
October 7, Year 4. L1 (as successor to L2 in
the merger within the meaning of §1.1502—
1(f)(4)) continues to bear a relationship de-
scribed in section 1504(a)(1) to P, the loss
subgroup parent. Thus, L2 does not cease to
be a member of the P loss subgroup as a re-
sult of the merger.

Example 6. Reattribution of net operating loss
carryover under §1.1502-36(d)(6). The facts are
the same as in Example 3, except that, in-
stead of distributing the L2 stock to M, P
sells that stock to B, and, under §1.1502—
36(d)(6), M reattributes $10 of L2’s net oper-
ating loss carryover to itself. Under §1.1502-
36(d)(6)(iv)(A), M succeeds to the reattrib-
uted loss as if the loss were succeeded to in
a transaction to which section 381(a) applies.
M, as successor to L2, does not cease to be a
member of the P loss subgroup.

(e) Allocation of net unrealized built-in
loss—(1) In general. This paragraph (e)
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provides rules for the allocation of a
loss group’s (or loss subgroup’s) net un-
realized built-in loss if a member
ceases to be a member of a loss group
(or loss subgroup). This paragraph (e)
applies if—

(i) A loss group (or loss subgroup) has
a net unrealized built-in loss on a
change date; and

(ii) Immediately after the close of
the consolidated return year in which
the departing member ceases to be a
member, the amount of the loss group’s
(or loss subgroup’s) excess of net unre-
alized built-in loss over recognized
built-in loss, determined under section
382(h)(1)(B)(ii) (relating to a limitation
on recognized built-in loss), is greater
than zero. (The amount of such excess
is referred to as the remaining NUBIL
balance.) In applying section
382(h)(1)(B)(ii) for this purpose, net un-
realized built-in loss allocated to de-
parting members in prior consolidated
return years is treated as recognized
built-in loss in those years.

(2) Amount of allocation—(i) In general.
The amount of net unrealized built-in
loss allocated to a departing member is
equal to the remaining NUBIL balance,
multiplied by a fraction. The numer-
ator of the fraction is the amount of
the built-in loss, taken into account on
the change date under §1.1502-91(g), in
the assets held by the departing mem-
ber immediately after the member
ceases to be a member of the loss group
(or loss subgroup). The denominator of
the fraction is the sum of the numer-
ator, plus the amount of the built-in
loss, taken into account under §1.1502—
91(g) on the change date, in the assets
held by the loss group (or loss sub-
group) immediately after the close of
the taxable year in which the departing
member ceases to be a member. (Fluc-
tuations in value of the assets between
the change date and the date that the
member ceases to be a member of the
group (or loss subgroup), or the close of
the taxable year in which the member
ceases to be a member of the loss
group, are disregarded.) Because the
amount of built-in loss on the change
date with respect to a departing mem-
ber’s assets is taken into account
(rather than that member’s separately
computed net unrealized built-in loss
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on the change date), a departing mem-
ber can be apportioned all or part of
the loss group’s net unrealized built-in
loss, even if the departing member had
a separately computed net unrealized
built-in gain on the change date.
Amounts taken into account under sec-
tion 382(h)(6)(C) (relating to certain de-
duction items) are treated as if they
were assets in determining the numer-
ator and denominator of the fraction.

(i1) Transferred basis property and de-
ferred gain or loss. For purposes of para-
graph (b)(2)(i) of this section, assets
held by the departing member imme-
diately after it ceases to be a member
of the group (or by other members im-
mediately after the close of the taxable
year) include—

(A) Assets held at that time that are
transferred basis property that was
held by any member of the group (or
loss subgroup) on the change date; and

(B) Assets held at that time by any
member of the consolidated group with
respect to which gain or loss of the
group member or loss subgroup mem-
ber at issue has been deferred in an
intercompany transaction and has not
been taken into account.

(iii) Assets for which gain or loss has
been recognized. For purposes of para-
graph (b)(2)(i) of this section, assets
held by the departing member imme-
diately after it ceases to be a member
of the group (or by other members im-
mediately after the close of the taxable
year) do not include assets with respect
to which gain or loss has previously
been recognized and taken into account
during the recognition period (includ-
ing gain or loss recognized in an inter-
company transaction and taken into
account immediately before the mem-
ber leaves the group). Appropriate ad-
justments must be made if gain or loss
on an asset has been only partially rec-
ognized and taken into account.

(iv) Exchanged basis property. The
rules of §1.1502-91(h) apply for purposes
of this paragraph (e) (disregarding
stock received from the departing
member or another member that is a
member immediately after the close of
the taxable year).

(v) Two or more members depart during
the same year. If two or more members
cease to be members during the same
consolidated return year, appropriate
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adjustments must be made to the de-
nominator of the fraction for each de-
parting member by treating the other
departing members as if they had not
ceased to be members during that year
and as if the assets held by those other
departing members immediately after
they cease to be members of the group
(or loss subgroup) are assets held by
the group immediately after the close
of the taxable year.

(vi) Anti-abuse rule. If assets are
transferred between members or a
member ceases to be a member with a
principal purpose of causing or affect-
ing the allocation of amounts under
this paragraph (e), appropriate adjust-
ments must be made to eliminate any
benefit of such acquisition, disposition,
or allocation.

(3) Effect of allocation on the consoli-
dated group. The amount of the net un-
realized built-in loss that is allocated
to the former member is treated as rec-
ognized built-in loss for a prior taxable
yvear ending in the recognition period
for purposes applying the limitation of
section 382(h)(1)(B)(ii) to a loss group’s
(or loss subgroup’s) recognition period
taxable years beginning after the con-
solidated return year in which the
former member ceases to be a member.

(4) Effect on corporations to which the
allocation is made. For purposes of de-
termining the amount of the former
member’s recognized built-in losses in
any taxable year beginning after the
former member ceases to be a mem-
ber—

(i) The amount of the loss group’s (or
loss subgroup’s) net unrealized built-in
loss that is allocated to the former
member is treated as if it were an
amount of net unrealized built-in loss
determined under section
382(h)(1)(B)(i)(without regard to the
threshold of section 382(h)(3)(B)) with
respect to such member or loss sub-
group, and that amount is not reduced
under section 382(h)(1)(B)(ii) by the loss
group’s (or loss subgroup’s) recognized
built-in losses;

(ii) The former member’s 5 year rec-
ognition period begins on the loss
group’s (or loss subgroup’s) change
date;

(iii) In
382(h)(LH)(B) (i),

section
member

applying
the former
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takes into account only its prior tax-
able years that begin after it ceases to
be a member of the loss group (or loss
subgroup); and

(iv) The former member’s recognized
built-in loss on the disposition of an
asset is determined under section
382(h)(2)(B), treating references to the
change date in that section as ref-
erences to the loss group’s (or loss sub-
group’s) change date.

(5) Subgroup principles. If two or more
former members are members of the
same consolidated group (the second
group) immediately after they cease to
be members of the current group, the
principles of paragraphs (e)(1), (2) and
(4) of this section apply to those former
members on an aggregate basis. Thus,
for example, the amount of net unreal-
ized built-in loss allocated to those
members is based on the assets held by
those members immediately after they
cease to be members of the current
group and the limitation of section
382(h)(1)(B)(ii) on recognized built-in
losses is applied by taking into account
the aggregate amount of net unrealized
built-in loss allocated to the former
members and the aggregate recognized
losses of those members in taxable
years beginning after they cease to be
members of the current group. If one or
more of such members cease to be
members of the second group, the prin-
ciples of this paragraph (e) are applied
with respect to those members to allo-
cate to them all or part of any remain-
ing unrecognized amount of net unreal-
ized built-in loss allocated to the mem-
bers that became members of the sec-
ond group.

(6) Apportionment of consolidated sec-
tion 382 limitation (or subgroup section
382 limitation)—(i) In general. For rules
relating to the apportionment of a con-
solidated section 382 limitation (or sub-
group section 382 limitation) to a
former member, see paragraph (c) of
this section.

(ii) Special rule for former members that
become members of the same consolidated
group. If recognized built-in losses of
one or more former members would be
subject to a consolidated section 382
limitation (or subgroup section 382 lim-
itation) if recognized immediately be-
fore the member (or members) cease to
be members of the group, an apportion-
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ment of that limitation may be made,
under paragraph (c) of this section, to
a loss subgroup that includes such
member (or members), and the recog-
nized built-in losses (if any) of that
member (or members) will be subject
to that apportioned limitation. If two
or more of such former members are
not included in a loss subgroup imme-
diately after they cease to be members
of the group (for example, because they
do mnot have mnet operating loss
carryovers or, in the aggregate, a net
unrealized built-in loss), but are mem-
bers of the same consolidated group, an
apportionment of the consolidated sec-
tion 382 limitation (or subgroup section
382 limitation) may be made to them as
if they were a loss subgroup.

(7T) Examples. The following examples
illustrate the principles of this para-
graph (e):

Example 1. Basic allocation case. (i) P owns
all of the stock of L1 and L2. On September
4, Year 1, A purchases all of the P stock,
causing an ownership change of the P group.
On that date P has two assets (other than
the L1 and L2 stock), asset 1 with an ad-
justed basis of $40 and a fair market value of
$15 and asset 2 with an adjusted basis of $50
and a fair market value of $100. L1 has two
assets, asset 3 , with a fair market value of
$50 and an adjusted basis of $100, and asset 4,
with an adjusted basis of $125 and a fair mar-
ket value of $75. L.2 has two assets, asset 5,
with a fair market value of $150 and an ad-
justed basis of $100, and asset 6, with an ad-
justed basis of $90 and a fair market value of
$40. Thus, the P loss group has a net unreal-
ized built-in loss of $75.

(ii) On March 19, Year 3, P sells all of the
L2 stock to M. At that time, asset 5, which
has appreciated in value, has a fair market
value of $250 and an adjusted basis of $100.
Asset 6, which has declined in value, has an
adjusted basis of $90 and a fair market value
of $10.

(iii) On April 8, Year 3, P sells asset 1, and
has a recognized built-in loss of $25 that is
subject to the P group’s section 382 limita-
tion. On November 11, Year 4, L2 sells asset
6 for its then fair market value, $10, recog-
nizing a loss of $80. On June 3, Year 5, L1
sells asset 4, recognizing a loss of $50.

(iv) Immediately after the close of Year 3,
the P loss group’s remaining NUBIL balance
is $50 ($75 net unrealized built-in loss reduced
by the $25 recognized built-in loss of P). The
portion of the remaining NUBIL balance
that is allocated to L2 is $17 (rounded to the
nearest dollar). Seventeen dollars is the
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product obtained by multiplying $50 (the re-
maining NUBIL balance) by $50/$150. The nu-
merator of the fraction ($50) is the amount of
built-in loss in asset 6, taken into account on
the change date under §1.1502-91(g). The de-
nominator ($150) is the sum of the numerator
($50) and the amount of built-in loss in assets
3 and 4, taken into account on the change
date under §1.1502-91(g) ($100). The built-in
loss in asset 1 is not included in the denomi-
nator of the fraction because it is not held
by the P group immediately after the close
of Year 3.

(v) Seventeen dollars of L2’s $80 loss on the
sale of asset 6 is a recognized built-in loss
and subject to a section 382 limitation of
zero, unless P apportions some or all of the
P group’s consolidated section 382 limitation
to L2 (adjusted for a short taxable year, car-
ryover of unused limitation, or any other ad-
justment required under section 382).

(vi) Thirty-three dollars of L1’s $50 loss on
the sale of asset 4 is subject to the P group’s
consolidated section 382 limitation, reduced
by the amount of such limitation appor-
tioned to L2, and adjusted for any short tax-
able year, a carryforward of unused limita-
tion, or other adjustment. (In applying sec-
tion 382(h)(1)(B)(ii) with respect to Year 5,
the P group’s net unrealized built-in loss is
reduced by P’s $25 recognized built-in loss in
Year 3 and the $17 of net unrealized built-in
loss allocated to L2, thus limiting the P
group’s recognized built-in loss in Year 5 to
$33.)

Example 2. Two members depart in the same
year. The facts are the same as in Example 1,
except that P sells all of the stock of L1 to
C on November 1, Year 3. The amount of net
unrealized built-in loss apportioned to L2
(rounded to the nearest dollar) is $17 ($50 re-
maining NUBIL balance x $50/$150). The
amount of net unrealized built-in loss appor-
tioned to L1 (rounded to the nearest dollar)
is $33 ($50 remaining NUBIL balance x $100/
$150).

(8) Reporting requirements—(i) Common
Parent. Except as provided in para-
graph (e)(8)(iii) of this section, if a net
unrealized built-in loss is allocated
under paragraph (e) of this section, the
common parent must include a state-
ment entitled, “STATEMENT OF NET
UNREALIZED BUILT-IN LOSS ALLO-
CATION PURSUANT TO §1.1502-95(e),”
on or with its income tax return for
the taxable year in which the former
member(s) (or a new loss subgroup that
includes that member) ceases to be a
member. The statement must include—

(A) The name and employer identi-
fication number of the departing mem-
ber;
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(B) The amount of the remaining
NUBIL balance for the taxable year in
which the member departs;

(C) The amount of the net unrealized
built-in loss allocated to the departing
member; and

(D) A representation that the com-
mon parent has delivered a copy of the
statement to the former member (or
the common parent of the group of
which the former member is a member)
on or before the day the group files its
income tax return for the consolidated
return year that the former member
ceases to be a member.

(ii) Former member. Except as pro-
vided in paragraph (e)(8)(iii) of this sec-
tion, the former member must include
a statement on or with its first income
tax return (or the first return in which
the former member joins) that is filed
after the close of the consolidated re-
turn year of the group of which the
former member (or a new loss subgroup
that includes that member) ceases to
be a member. The statement will be
identical to the statement filed by the
common parent under paragraph
(e)(8)(i) of this section except that in-
stead of including the information de-
scribed in paragraph (e)(8)(i)(A) of this
section the former member must pro-
vide the name, employer identification
number and tax year of the former
common parent, and instead of the rep-
resentation described in paragraph
(e)(8)(I)(D) of this section the former
member must represent that it has re-
ceived and retained the copy of the
statement delivered by the common
parent as part of its records. See
§1.6001-1(e).

(iii) Exception. This paragraph (e)(8)
does not apply if the required informa-
tion (other than the amount of the re-
maining NUBIL balance) is included in
a statement of election under para-
graph (f) of this section (relating to ap-
portioning a section 382 limitation).

(f) Filing the election to apportion the
section 382 limitation and net unrealiced
built-in gain—(1) Form of the election to
apportion—(i) Statement. An election
under paragraph (c) of this section
must be made in the form set forth in
this paragraph (f)(1)(i). The election
must be made by the common parent
and the party described in paragraph
(£)(2) of this section. It must be filed in
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accordance with paragraph (f)(3) of this
section and be entitled, “THIS IS AN
ELECTION UNDER §1.1502-95 TO AP-
PORTION ALL OR PART OF THE [IN-
SERT THE CONSOLIDATED SECTION
382 LIMITATION, THE SUBGROUP
SECTION 382 LIMITATION, THE LOSS
GROUP’S NET UNREALIZED BUILT-
IN GAIN, OR THE LOSS SUBGROUP’S
NET UNREALIZED BUILT-IN GAIN,
AS APPROPRIATE] IN THE AMOUNT
OF [INSERT THE AMOUNT OF THE
LOSS LIMITATION OR NET UNREAL-
IZED BUILT-IN GAIN] TO [INSERT
NAME(S) AND EMPLOYER IDENTI-
FICATION NUMBER(S) OF THE COR-
PORATION (OR THE CORPORATIONS
THAT COMPOSE A NEW LOSS SUB-
GROUP) TO WHICH ALLOCATION IS
MADE].” The statement must also in-
dicate that an agreement, as described
in paragraph (f)(1)(ii) of this section,
has been entered into.

(ii) Agreement. Both the common par-
ent and the party described in para-
graph (f)(2) of this section must sign
and date the agreement. The agree-
ment must include, as appropriate—

(A) The date of the ownership change
that resulted in the consolidated sec-
tion 382 limitation (or subgroup section
382 limitation) or the loss group’s (or
loss subgroup’s) net unrealized built-in
gain;

(B) The amount of the departing
member’s (or loss subgroup’s) pre-
change net operating loss carryovers
and the taxable years in which they
arose that will be subject to the limita-
tion that is being apportioned to that
member (or loss subgroup);

(C) The amount of any net unrealized
built-in loss allocated to the departing
member (or loss subgroup) under para-
graph (e) of this section, which, if rec-
ognized, can be a pre-change attribute
subject to the limitation that is being
apportioned;

(D) If a consolidated section 382 limi-
tation (or subgroup section 382 limita-
tion) is being apportioned, the amount
of the consolidated section 382 limita-
tion (or subgroup section 382 limita-
tion) for the taxable year during which
the former member (or new loss sub-
group) ceases to be a member of the
consolidated group (determined with-
out regard to any apportionment under
this section);
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(B) If any net unrealized built-in gain
is being apportioned, the amount of the
loss group’s (or loss subgroup’s) net un-
realized built-in gain (as determined
under paragraph (c)(2)(ii) of this sec-
tion) that may be apportioned to mem-
bers that ceased to be members during
the consolidated return year;

(F) The amount of the value element
and adjustment element of the consoli-
dated section 382 limitation (or sub-
group section 382 limitation) that is ap-
portioned to the former member (or
new loss subgroup) pursuant to para-
graph (c) of this section;

(G) The amount of the loss group’s
(or loss subgroup’s) net unrealized
built-in gain that is apportioned to the
former member (or new loss subgroup)
pursuant to paragraph (c) of this sec-
tion;

(H) If the former member is allocated
any net unrealized built-in loss under
paragraph (e) of this section, the
amount of any adjustment element ap-
portioned to the former member that is
attributable to recognized built-in
gains (determined in a manner that
will enable both the group and the
former member to apply the principles
of §1.1502-93(¢c)); and

(1) The name and employer identi-
fication number of the common parent
making the apportionment.

(2) Signing the agreement. The agree-
ment must be signed by both the com-
mon parent and the former member
(or, in the case of a loss subgroup, the
common parent and the loss subgroup
parent) by persons authorized to sign
their respective income tax returns. If
the allocation is made to a loss sub-
group for which an election under
§1.1502-91(d)(4) is made, and not sepa-
rately to its members, the agreement
under this paragraph (f) must be signed
by the common parent and any mem-
ber of the new loss subgroup by persons
authorized to sign their respective in-
come tax returns. Each party signing
the agreement must retain either the
original or a copy of the agreement as
part of its records. See §1.6001-1(e).

(3) Filing of the election—(@i) Filing by
the common parent. The election must
be filed by the common parent of the
group that is apportioning the consoli-
dated section 382 limitation (or the
subgroup section 382 limitation) or the
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loss group’s net unrealized built-in
gain (or loss subgroup’s net unrealized
built-in gain) by including the state-
ment on or with its income tax return
for the taxable year in which the
former member (or new loss subgroup)
ceases to be a member.

(ii) Filing by the former member. An
identical statement must be included
on or with the first return of the
former member (or the first return in
which the former member, or the mem-
bers of a new loss subgroup, join) that
is filed after the close of the consoli-
dated return year of the group of which
the former member (or the members of
a new loss subgroup) ceases to be a
member.

(4) Revocation of election. An election
statement made under paragraph (c) of
this section is revocable only with the
consent of the Commissioner.

(g) Effective/applicability date. Para-
graphs (e)(8) and (f) of this section
apply to any original consolidated Fed-
eral income tax return due (without ex-
tensions) after June 14, 2007. For origi-
nal consolidated Federal income tax
returns due (without extensions) after
May 30, 2006, and on or before June 14,
2007, see §1.1502-95T as contained in 26
CFR part 1 in effect on April 1, 2007.
For original consolidated Federal in-
come tax returns due (without exten-
sions) on or before May 30, 2006, see
§1.1502-95 as contained in 26 CFR part 1
in effect on April 1, 2006.

[T.D. 8824, 64 FR 36159, July 2, 1999, as amend-
ed by T.D. 9264, 71 FR 30604, 30608, May 30,
2006; T.D. 9329, 72 FR 32805, 32807, June 14,
2007; T.D. 9424, 73 FR 53985, Sept. 17, 2008]

§1.1502-96 Miscellaneous rules.

(a) End of separate tracking of losses—
(1) Application. This paragraph (a) ap-
plies to a member (or a loss subgroup)
with a net operating loss carryover
that arose (or is treated under §1.1502—
21(c) as arising) in a SRLY, or a mem-
ber (or loss subgroup) with a net unre-
alized built-in loss determined at the
time that the member (or loss sub-
group) becomes a member of the con-
solidated group if there is—

(i) An ownership change of the mem-
ber (or loss subgroup) within six
months before, on, or after becoming a
member of the group; or
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(ii) A period of 5 consecutive years
following the day that the member (or
loss subgroup) becomes a member of a
group during which the member (or
loss subgroup) has not had an owner-
ship change.

(2) Effect of end of separate tracking—
(i) Net operating loss carryovers. If this
paragraph (a) applies with respect to a
member (or loss subgroup) with a net
operating loss carryover, then, starting
on the day after the earlier of the
change date (but not earlier than the
day the member (or loss subgroup) be-
comes a member of the consolidated
group) or the last day of the 5 consecu-
tive year period described in paragraph
(a)(1)(ii) of this section, such loss car-
ryover is treated as described in
§1.1502-91(c)(1)(i). The preceding sen-
tence also applies for purposes of deter-
mining whether there is an ownership
change with respect to such loss carry-
over following such change date or 5
consecutive year period. Thus, for ex-
ample, starting the day after the
change date (but not earlier than the
day the member (or loss subgroup) be-
comes a member of the consolidated
group) or the end of the 5 consecutive
year period—

(A) The consolidated group which in-
cludes the new loss member or loss sub-
group is no longer required to sepa-
rately track owner shifts of the stock
of the new loss member or subgroup
parent to determine if an ownership
change occurs with respect to the loss
carryover of the new loss member or
members included in the loss subgroup;

(B) The group is a loss group because
the member’s loss carryover is treated
as a loss described in §1.1502-91(c)(1)(i);

(C) There is an ownership change
with respect to such loss carryover
only if the group has an ownership
change; and

(D) If the group has an ownership
change, such loss carryover is a pre-
change consolidated attribute subject
to the loss group’s consolidated section
382 limitation.

(ii) Net wunrealized built-in losses. If
this paragraph (a) applies with respect
to a new loss member described in
§1.1502-94(a)(1)(ii) (or a loss subgroup
described in §1.1502-91(d)(2)) then,
starting on the day after the earlier of
the change date (but not earlier than
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